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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GEORGE BARISICH, individually and on behalf of
THE UNITED COMMERCIAL FISHERMAN’S
ASSOCIATION, INC. Civil Action No. 2:10-cv-01316

V.
Section N Mag. 2

BP, P.L.C., BP EXPLORATION & PRODUCTION

INC., and BP AMERICA PRODUCTION COMPANY

VERIFIED SUPPLEMENTAL COMPLAINT FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

NOW INTO COURT, through undersigned counsel, comes Plaintiff, George Barisich,
individually and on behalf of the United Commercial Fisherman’s Association, Inc. as President
thereof, whose Supplemental Complaint for Declaratory Judgment and Injunctive Relief
respectfully avers as follows:

A. Parties

1. Plaintiff appearing herein is George Barisich, individually and on behalf of the
United Commercial Fisherman’s Association, Inc. as President thereof. Mr. Barisich is a natural
person of the full age of majority domiciled in, and a citizen of, the State of Louisiana, Parish of
St. Bernard. Plaintiff has been presented with a Master Vessel Charter Agreement (“MVCA”)
drafted by BP, a copy of which is attached and incorporated as Ex. A. Members of the United
Commercial Fisherman’s Association have entered into MVCAs with BP and have completed
some training as required by BP.

2. Made defendants herein are:

@ BP, p.l.c., a foreign corporation doing business in the State of Louisiana

and within this district;
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(b) BP Exploration & Production Inc., a foreign corporation doing business in
the State of Louisiana and within this district; and

(c) BP American Production Company, a foreign corporation doing business
in the State of Louisiana and within this district. BP is a party into the MVCA at issue in
this motion.

B. Jurisdiction and VVenue

3. This Honorable Court has subject matter jurisdiction over this action pursuant to
federal admiralty and maritime jurisdiction and pursuant to 28 U.S.C. 8 1332 in that this is a civil
action between citizens of different domiciles where the amount in controversy exceeds the sum
of $75,000.00, exclusive of interest and costs.

4. Venue is proper in this District as it is where the conduct complained of herein
occurred.

C. Factual Allegations

5. As this Court is aware, on April 20, 2010, while the vessel Deepwater Horizon
was performing drilling operations for crude oil on behalf of BP off the coast of Louisiana at the
Macondo Prospect, an apparent “blow-out” of the well occurred and a fiery explosion of the rig
resulted. The Macondo well began to release, leak and/or discharge oil directly into the Gulf of
Mexico.

6. The oil that is being released contains hazardous chemicals which pose a
significant environmental risk to the wetlands and marine life of the Louisiana Coastal Zone as
well as significant health risks to the workers involved in the clean-up of this disaster.

7. In order to protect their homes and livelihood, fishermen in Louisiana have
volunteered to assist BP in its clean-up efforts and have entered into and are expected to enter

into agreements such as that at Ex. A. In the MVCA at Art. 2 (“Employment and Services of
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Vessel”), the terms of work contemplated to be provided on behalf of BP include “tending or
deploying boom and skimming equipment, skimming equipment, skimming operations,
recovering oil debris, collecting garbage, assistance with wildlife operations and towing
equipment.” BP clearly contemplates that this work can result in “contamination.” For example,

BP agrees to reimburse vessel owner’s costs for “cleaning and decontamination if VESSEL

requires such cleaning as a direct result of SERVICES under this CHARTER.” See Art. 9
(“Maintenance of Vessel”) (emphasis added).

8. While BP is very much aware of the risk of exposure to the hazardous chemicals
in the crude oil spewing from the Macondo well, the MV CA is entirely silent as to BP’s duties to
provide for the hazardous chemical safety oversight as to the vessel owners and their crews. EX.
A, passim. Quite obviously, BP is hiring thousands of fishermen, oystermen, and shrimpers to
assist in the clean-up operations. These are not persons whom BP can expect to have previous
training and/or experience in the handling or clean-up of hazardous chemicals.

9. BP appears to acknowledge this reality, in part, by the fact that it is providing
some rudimentary training to vessel owners and providing their crews with certain types of
personal protective equipment (“PPE”), such as gloves and Tyvec suits. However, these actions
are nowhere near what is needed to protect the vessel owners and crews mustered by BP under
exigent circumstances to help it clean up its oil spill.

10. In order to insure that BP meets its requirements to clean up the spill, while at the
same time protecting the safety of boat crews who are being asked to put themselves in the front
line of potential exposure to hazardous chemicals, it is incumbent that BP acknowledge instanter
that it, not the vessel owners, is the party ultimately responsible for safety oversight as it respects

exposure to hazardous chemicals.
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11. By ignoring safety oversight in the MVVCAs, BP presents Plaintiff — and likely
many others — with the untenable choice of either walking away from the collective efforts to
protect his livelihood because he, unlike BP, is not in the business of handling hazardous
chemicals, or going forward under the MVCA ill-equipped to meet the demands being placed
upon he and his crew because of the oil spill.' Further, as to those members of the United
Commercial Fisherman’s Association who have already entered into the MV CAs, the need for
BP to assume safety oversight for hazardous chemical exposure exists as of this moment.

12. Plaintiff and his fellow members of the United Commercial Fisherman’s
Association, Inc. who have entered into or are contemplating entering into the MV CA are subject
to immediate and irreparable injury which can only be addressed by relief from this Court in the
following manner:

13. BP must acknowledge that it, not the vessel owner, is responsible for safety
oversight as to hazardous chemical exposure for services performed under the MVCA by the
vessel owner and his/her crew. This safety oversight duty shall include, but not be limited to the
following actions:

@) because persons contemplating or actually performing services under the
MVCA have no knowledge as to whether BP has even developed a written safety and health
program specific to their class of workers, the status of such should be communicated to the
Court immediately; however, if such a written program does not exist, then this Court should
order BP to prepare one instanter and file it with the Court;

(b) because persons contemplating or actually performing services under the

MVCA have no knowledge as to whether BP has developed or implemented a medical

! Consider if after September 11, 2001, Al Queda had suggested that the Ground Zero responders, most of
whom were heavy-equipment construction workers, become experts in the field of asbestos exposure and
respiratory PPE in connection with cleaning up the fallen Twin Towers.

4
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surveillance program for their class of workers, the status of such should be communicated to the
Court immediately; if, such a medical surveillance program does not exist, then this Court should
order BP to enact one instanter and file proof of such with the Court;

(c) because persons contemplating or actually performing services under the
MVCA have no knowledge as to whether BP has developed or implemented monitoring for
airborne hazardous chemicals in the areas in which they have been or will be assigned to perform
work, the status of such should be communicated to the Court immediately; however, if such a
monitoring program does not exist, then this Court should order BP to enact one instanter and
file proof of such with the Court;

(d) because persons contemplating or actually performing services under the
MVCA have no, or extremely limited clean-up knowledge regarding identification of the
hazardous chemical exposure risks specific to their work and the area in which they have been or
will be assigned to perform work, the status of such identification should be communicated to the
Court immediately; however, if such risk identification has not occurred, then this Court should
order BP to conduct an identification instanter and file proof of such with the Court;

(e) BP should be required to identify to the Court instanter the personal
protective equipment being issued for persons performing services under the MVCA, including
but not limited, to the specific types of equipment being provided, to whom they are being
provided, and the quantity in which they are being provided,

()] BP should be required to describe to the Court instanter the type of
training being provided to persons performing services under the MVCA, including copies of all
communications being made as part of that training, including but not limited to written

materials disseminated, videos shown, or prepared remarks for speakers; and
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(0) BP should be required to describe to the Court instanter the worker
notification program it intends to use for persons performing services under the MVCA.

13. Requiring that the volunteer responders, already victims of the oil spill disaster
caused by BP, not be provided with the greatest amount of safety oversight in connection with
their efforts to assist in the clean up of BP’s catastrophic discharge is unconscionable and
constitutes irreparable injury to Plaintiff.

14, Plaintiff will suffer irreparable and immediate injury, loss, or damage if a
temporary restraining order is not granted. Plaintiff further requests that this Court enter a
temporary injunction.

15. Plaintiff is without any adequate remedy at law since it is his very health and
safety that are at issue. Since BP has caused this environmental disaster, it is ultimately
responsible for all aspects of the cleanup, including Plaintiff’s safety. As a result, Plaintiff has a
substantial likelihood of success upon the merits.

16. Plaintiff is willing to post a reasonable bond if the Court so requests. However,
Plaintiff believes that no bond is necessary since the relief sought is in the public interest. Thus,
the equitable relief sought by Plaintiff will not adversely affect public policy or the public
interest and should be granted.

WHEREFORE, Plaintiff, George Barisich, individually and on behalf of the United
Commercial Fisherman’s Association, Inc. as President thereof, asks for judgment (1) requiring
BP to be responsible for safety under the MVVCA, (2) requesting any further relief that the Court
may deem proper to mitigate safety hazards for the fishermen operating under the MVCA, and

(3) requesting all other relief to which Plaintiff may be justly entitled.
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Dated: May 6, 2010.

Respectfully submitted,

/sl James M. Garner

JAMES M. GARNER (# 19589)

TIMOTHY B. FRANCIS (# 14973)

JOSHUA S. FORCE (# 21975)

SHARONDA R. WILLIAMS (# 28809)

EMMA ELIZABETH ANTIN DASCHBACH (#27358)
Sher Garner Cahill Richter Klein & Hilbert, L.L.C.
909 Poydras Street, 28th Floor

New Orleans, LA 70112-1033

Telephone:  (504) 299-2100

Facsimile: (504) 299-2300

GLADSTONE N. JONES, Il (# 22221)
EBERHARD D. GARRISON (# 22058)
KEVIN E. HUDDELL (# 26930)

H.S. BARTLETT Il (# 26795)
JACQUELINE A. STUMP (# 31981)
Jones, Swanson, Huddell & Garrison, L.L.C.
Pan-American Life Center

601 Poydras Street, Suite 2655

New Orleans, LA 70130

Telephone:  (504) 523-2500
Facsimile: (504) 523-2508

[s/ Stuart Smith

STUART H. SMITH # 17805
MICHAEL G. STAG

Smith Stagg, L.L.C.

365 Canal Street, Suite 2850
New Orleans, LA 70130
(504) 593-9600

(504) 593-9601

VAL PATRICK EXNICIOS, ESQ.
Liska, Exnicios & Nungesser

One Canal Place 22nd Floor

365 Canal Street, Suite 2290

New Orleans, LA 70130
Telephone:  (504) 410-9611
Facsimile: (504) 410-9937
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THOMAS E. BILEK
KELLY COX BILEK
The Bilek Law Firm, L.L.P.
808 Travis, Suite 802
Houston, TX 77002

(713) 227-7720

FAX (713) 227-9404
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EXHIBIT A
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Contract No: HOU -

MASTER VESSEL CHARTER AGREEMENT

This Master Vessel Charter Agreement (hereinafter referred to as CHARTER) is made effective as of

, 2010 by and between BP America Production Company {(hereinafter referred to as
CHARTERER), and hereafler referred f0 as VESSEL
OWNER).

ARTICLEY. TERMOFC R

A. Subject to the availability (as mutually agreed upon between CHARTERER and VESSEL OWNER) of the
vessel described in Exhibit “A” {hereinafter referred to as VESSEL), VESSEL OWNER agrees {o let and
CHARTERER agrees to hire the VESSEL from time {o time as may be requested by CHARTERER.
VESSEL OWNER shall deliver or otherwise make available the VESSEL to CHARTERER and place the
VESSEL at CHARTERER'S disposal at a mutually agreed location,. The temm of the CHARTER shall
commence an the date of the departure of the Vessel frorm the mutually agreed location of delivery into
the service of Charterer, and shall be referred to as the "CHARTER TERM.”" CHARTERER may terminate
the CHARTER at any time and the CHARTER TERM will terminate as set out in Paragraph B of this
Article 1.

B. The VESSEL shall be delivered at the commencement of the CHARTER TERM, fully tanked with fuel,
hydraulic fluld, lubricated, manned, provisiched and ready in all respects to perform SERVICES as
required by this CHARTER. The VESSEL shall be redelivered to VESSEL OWNER at the close of each
CHARTER TERM to the original point of delivery by CHARTERER, as determined by off-hire dispatch
notification, unless VESSEL OWNER elects not to return directly to the point of dispateh, in which case,
the CHARTER TERM shall cease immediately upon such election,

ARTICLE 2. EMPLOYMENT AND SERVICES OF VESSEL

A. During each CHARTER TERM, the VESSEL shail be employed exclusively for CHARTERER'S use as a
vessel of opportunity in the carriage of CHARTERER'S employees, contractors, business invitees,
equipment and provisions and in the performance of various tasks associated with oil spill response and
containment efforts as directed by CHARTERER (hereinafter refermed o as SERVICES). Such
SERVICES shall include, but not ke limited to, fending or deploying boom and skirnming equipment,
skimming operations, recovering oiled debris, collecting garbage, assistance with wildliife operations and
towing equipment. The VESSEL shall be required to attend training, participate in training exarcises and
drill to receive the necessary oil spill clean up credentials as appropriate to develop skills and
procedures for oil spill response and containment. The VESSEL shall be available and at CHARTERER's
disposal for operation twenty-four (24) hours per day. The VESSEL shall not be used for any purpose
other than performance of SERVICES during the CHARTER TERM.

B. The whole reach of the VESSEL's deck and accommodation spaces shall be at CHARTERER's disposal,
reserving only proper and sufficlent space for VESSEL OWNER's crew.

ARTICLE3. PERFORMANCE OF VOYAGES

During the employment under this CHARTER, the VESSEL OWNER or its designated master shall
perform all voyages without delay. VESSEL OWNER or its designated master shall load, stow, and trim
the VESSEL. The decision fo proceed on a trip In the face of adverse or changing weather or sea
conditions shall be the sole decision of the VESSEL CWNER or the designated master.

ARTICLE4. OPERATION IN COMPLIANCE WITH LAW
| A. VESSEL OWNER warrants (i) that it has the right to CHARTER the VESSEL to CHARTERER, {ii) that the

- -~ L L T Y
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VESSEL is entitied to perform the SERVICES under all applicable law {inciuding having all endorsements
on its documentation that may be required to perform the SERVICES in accordance with applicable law)
and (iii} that the same is free of all encumbrances which might disturb CHARTERER'S full right to
SERVICES described In this CHARTER, The VESSEL OWNER shall exercise due diligence to deliver
and maintain the VESSEL in a seaworthy condition. The VESSEL must display a current United States
Coast Guard Safety Examination decal, unless otherwise approved by the CHARTERER, The VESSEL
shall be operated, manned and maintained by VESSEL OWNER at all times during the term of this
CHARTER in accordance with ait applicable state and federal laws, rules and regulations, including (but
not limited to) life saving requirements. The VESSEL OWNER warrants to exercise good faith in the
performance of each and every obligation under this CHARTER.

B. VESSEL OWNER shall be responsible for paying any civil, criminal, or administrative fines, citations, or
penaities that VESSEL OWNER may incur as a result of VESSEL OWNER'S violation of any laws, rules,
or regulations during the term of this CHARTER.

C. VESSEL OWNER shall indemnify and hold CHARTERER harmless fram any liability for personal injury,
death, or property damage aftributable to VESSEL OWNER'S intenfional misconduct constituting a
violation of state or federal criminal law.

ARTICLES. DESCRIPTION OF VESSEL

The VESSEL and its capabilities and capacities are described in Exhibit “A”. VESSEL OWNER warrants,
in good faith, the accuracy of all information set forth in Exhibit A" and that the VESSEL has the
capabilities and capacities as set forth in Exhibit “A" and that it shall be seaworthy (Fit for Purpose) at the
time of defivery to CHARTERER.

ARTICLES, MANNING REQUIREMENTS

A. VESSEL OWNER shall at all times man the VESSEL with a suificient number of compstent and properly
licensed crew and/or deckhands trained and experienced in the operation of the VESSEL in the waters in
which the VESSEL is to operate under this CHARTER. The specific number of crew shall be two (2) crew
members (captain and one crew) for vessels under 41 feet in length, and three (3) crew members
(captain and 2 crew) for vessels 41 feet or greater in length, uniess otherwise approved by CHARTERER.
VESSEL OWNER shall cause the craw of the VESSEL to carry out their duties with due care and
workmanship and the utmost dispatch and diligence. VESSEL OWNER shall be responsible for properiy
receiving and stowing all cargo, including maintenance of the proper trim and draft of the VESSEL
Cargo loading and unloading operations shall be under the supervision and control of VESSEL OWNER.
VESSEL OWNER and crew shall operate the VESSEL in such a way as to not cause unreasonable risk
or avoidable damage {o any personnel or cargo. Through notification to the Fishing Vessel Administrator
and upon advance approval by CHARTERER, VESSEL OWNER may provide additional crew members.

B. VESSEL OWNER warrants that the crew to be provided by VESSEL OWNER shall meet lega! manning
requirements in accordance with all applicable law for uses and purposes of the VESSEL required
hereunder and as more particularly stated in ARTICLE 2 - EMPLOYMENT AND SERVICES OF VESSEL.
The VESSEL'S crew shall be VESSEL OWNER'S employees at all times. VESSEL OWNER shall pay all
wages, fringe benefits, applicable taxes, expenses, applicable fees/taxes, and transportation costs
required for the VESSEL'S crew.

ARTICLE7, RADIO COMMUNICATIONS

VESSEL OWNER shall have, as a minimum, the following radio equipment in a functionat and warking
cendition at all imes on VESSEL: one (1) VHF marine radio, and may maintain one (1) HF SSB marine
radio. Except when outside of communication range, VESSEL OWNER may be required to maintain
constant communications on an hourly basis with the assigned Group Supervisor (GS) andfor
CHARTERER designated dispatcher by monitoring the VHF marine radio and providing VESSEL'S
position as directed by FCP and/or dispatcher. If VESSEL OWNER fails to comply with the provisions of
this Article, CHARTERER may terminate this CHARTER upon twenty-four (24) hours written notice.

- - LT T RPN
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ARTICLES, VESSEL PROVISIONS

VESSEL OWNER shall provide and pay for any other supplies necessary for the VESSEL'S mechanical
functioning, except as provided in Exhibit “B". VESSEL OWNER shall provide and pay for all expenses
necessary for the maintenance of the crew including, but not limited to, provisions (except as otherwise
provided by CHARTERER as described in this ARTICLE), commissary, water, [aundry and any necessary
lodging. At the start of any CHARTER TERM, VESSEL OWNER shall provide a minimum of three (3)
days of such provisions required for the maintenance of the crew. After three (3) days, during an actual
oil spi, CHARTERER shall pravision the VESSEL for the remainder of each CHARTER TERM. The
fixed rate per day set forth in Exhibit *B” shall be increased (as stated in Exhibit "B") per day per the most
recent published rate schedule for every meal provided: to a CHARTERER employee or business invitee
while aboard the VESSEL.

ARTICLE9. MAINTENANCE OF VESSEL

VESSEL OWNER shall maintain the VESSEL'S hull and machinery in a seaworthy condition {Surveyor
designation of "Fit for Purpose”). CHARTERER shall provide or otherwise reimburse VESSEL OWNER'S
actual cost of hull and gear ¢leaning and decontamination if VESSEL requires such cleaning as a direct
result of SERVICES under this CHARTER.

ARTICLE 10. HIRE

A. CHARTERER will pay VESSEL OWNER for each CHARTER TERM or SERVICES satisfactorily
performed and accepted by the CHARTERER in accordance with Exhibit “B". Any amendment or
medification of this CHARTER must be in writing and duly executed by both parties in order to be binding.
Pravided, however, that CHARTERER shall be entitled at any time during the term of this CHARTER to
revise Exhibit "B, by submitting or making available for viewing to VESSEL OWNER, a new Exhibit “B".

B. CHARTERER shall pay Hire for the VESSEL and the SERVICES to be provided by the VESSEL
OWNER, for each CHARTER TERM in accordance with the following provisions. For the purposes of
ARTICLE 10 - HIRE, a day shall be deemed to be any portion of a twenty-four (24) hour period beginning
at 12:00 rmidnight and ending at 11:59 pm. Fer the purposes of vessel length, all vessels will be rated on
the generally accepted term of L.O.A., (Length Over All).

1. For a CHARTER TERM during an actual oil spill, the fixed rate per foot of vessel length (as stated in
Exhibit “A") per day plus a day rate.

2. For a CHARTER TERM during an oil spill drit including but not limited to the requirement for
deployment of boom a fixed rate per foot of VESSEL length (as stated in Exhibit "A™) per day plus a
day rate.

3. For any CHARTER TERM described in ARTICLE 10, Paragraph A, in the event VESSEL OQWNER
may be requested o provide 2 skiff in addifion to the VESSEL when approved in advance by
CHARTERER'S through notification to the FVA. For the purpose of payment, the skiff length shall be
based on the L.O.A. of the skiff provided.

5. Training may consist of any of the following:

a. Classroom training will be defined and approved in advance by the CHARTERER. A fixed rate
per crew member in attendance, per day, will be paid to the VESSEL OWNER . During periods
such as classroom training, Workers Compensation Insurance will be provided. The VESSEL
shall not be considered under HIRE for insurance purposes, therefore insurance shall not be
provided during these times.

6. Compensation for CHARTERER requested additional crew members will be paid to the VESSEL
OWNER.




Case 2:10-cv-01316-CJB-JCW Document 8-1 Filed 05/06/10 Page 5 of 17

Contract No: HOU -

D.

7. CHARTERER may request that the VESSEL OWNER perform SERVICES within the capabilities of
the VESSEL not identified above, SERVICES are to be performed by VESSEL OWNER only upon a
receipt of a written WORK ORDER signed by the CHARTERER, except that a verbal order will suffice
in an emergency; such verbal order to be confirmed by written WORK ORDER after issuance of the
verbal order. Compensation will be negotiated for each specific WORK ORDER. No payment will be
made for SERVICES or items not authorized by a written WORK ORDER.

Only with CHARTERER'S prior written approval, CHARTERER shall reimburse VESSEL OWNER'S
reasonable costs incurred and paid for by VESSEL OWNER and designated crew for travel, meals and
lodging when attending CHARTERER provided or approved training or meetings unless otherwise
provided by CHARTERER. Reimbursable costs will be stated in Exhibit “B"*.

The termination of the CHARTE TERM (termination of dispatch) is determined by the time the VESSEL is
secure in its moorings at the original point of delivery during drills and exercises, and secure at its
maaring after final decontamination after an oil spill response (which process shall be promptly
undertaken without delay). If termination is by VESSEL OWNER, termination of dispatch shall be as
mutually agreed by CHARTERER'S Group Supervisor and VESSEL OWNER. VESSEL OWNER must
ensure FVA is notified of release time.

VESSEL OWNER shall be compensated at the end of the CHARTER TERM, and if the CHARTER TERM
is longer than fourteen {14) days then invoices may be submitted every fourteen (14) days. The VESSEL
OWNER shall provide all necessary information to the appropriate Fishing Vessel Administrator, who
shall in turn submit an invoice to CHARTERER. Payment of all sums due shall be made within fiteen (15)
days of receipt of an Invoice by CHARTERER.

ARTICLE 11. PORT FEES, MOORAGE, TAXES

A,

CHARTERER shall pay for all port fees and moorage thal may be incurred as a direct rasuit of this
CHARTER while the VESSEL is away from its home port. VESSEL OWNER shall pay all taxes incidental
to use of the VESSEL.

The VESSEL shall be loaded and unloaded at any dock, berth, or place that CHARTERER may direct, as
approved by VESSEL OWNER, which approval shall not be unreasonably withheld. VESSEL OWNER
shall assist CHARTERER in locating and selecting the dacks and landings suitable to accomplish the
safe lcading and unloading of passengers and cargo.

ARTICLE 12. BREAKDOWN: DEFICIENCY OF CREWING OR STORES

A

In the event of any loss of time, not due to fauit of CHARTERER, on account of: dry-decking or other
necessary measures to maintain the efficiency of the VESSEL, deficiency of crewing or stores;
breakdown of machinery, gear or equipment, damage to hull; collision; breach of orders; neglect of duty
of master, officer or crew; strike or other labor stoppages of master, officers or crew; refusal to sail;
stranding; fire; difficulties to the VESSEL'S flag, ownership or previous ports of call; requisition of title or
use of the VESSEL, failure to comply with rules, reguiations or laws of ports of call; interference by
authorities; detention of VESSEL or master or officers; or any other similar accident or event whatsoever
either hindering or preventing the full working of the VESSEL, then no HIRE is o be paid for any time loss
until the VESSEL is again in sufficient state to filly resume SERVICES and, has regained a position
equivalent to the position oceupied at the time just prior to the accident or ocourrence.

In the case of the VESSEL taken off-HIRE while on a voyage by reason of an accident or occurrence
described in 12A above, the hire shall be suspended from the time of the accident or occurrence until the
VESSEL is again in the same position as before the accident or occurrence and the VESSEL returns to
an equivalent position or a subslitute voyage directed by CHARTERER.

During the period of off-HIRE all reimbursable items identified in ARTICLE 10 - HIRE and ARTICLE 11 -
PORT FEES, MOORAGE, TAXES that would otherwise be for CHARTERER'S account under this
CHARTER shall be for the VESSEL OWNER'S account.

A v
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It is understood that the VESSEL shall use due diligence to comply with all applicable federal, state and
local environmental protection and safety laws, regulations, and stipulations when performing SERVICES
in effect at all ports within the trading limits. If the VESSEL is found not to comply with any such rule,
regulation or faw, VESSEL OWNER shall take immediate measures to comply, and all expenses incurred
as a result of such failure to comply shall be for VESSEL OWNER'S account under the off-HIRE
provisions of ARTICLE 12.

If the VESSEL is lost or becomes a constructive total loss, HIRE shall cease at 11:59 PM of the day of
VESSEL loss or constructive total loss. If the VESSEL is missing, HIRE shall be suspended as of 11:59
PM on the day when the VESSEL was last heard from and until the VESSEL'S safety has been
established, unless loss of contact is deemed to have occurred through no fault of VESSEL OWNER.

Any HIRE paid for in advance is to be adjusted by refund or deduction from future payments for any off-
HIRE or suspension during the period for which payment was made.

if the VESSEL is off-HIRE for a period of time exceeding twenty-four (24) hours for any of the evenis
referred o in ARTICLE 12, CHARTERER may terminate this CHARTER at its sole option if VESSEL
OWNER is not making best efforts to retum to a safe harbor.

ARTICLE 13. INSURANCE

A

VESSEL OWNER confirms that it will maintain in place any insurance palicies it is carrying as of the date
immediately prior to entering into this CHARTER or that it routinely carries for its usual operations and to
the extent it has such coverage, it will either specifically name or shall be deemed to have specifically
named CHARTERER as an additional assured to the extent that underwriters are prepared to do so. The
types and terms of insurance that VESSEL OWNER may have in place are set forth in the policies but
may include the following type policies/coverages:

1. Protection and indemnity Coverage $ (Vessel owner initials)
2.. Hull and Machinery Coverage g (Vessal awner initials)
Values Insured Agreed Valuve § Same limit VESSEL

OWNER'S current policy
carries or 80% of
actuat cash value,

3. Workers Compensation Insurance ] (Vessel awner infials)

Statutory Requirements as required by applicable law.

The insurance coverage referred to in Paragraph A above shall remain in effect during the CHARTER
TERM, when the VESSEL is on HIRE for training as directed by CHARTERER, or the VESSEL is on
HIRE for ol spill response. The time of coverage shall be from dispatch until termination of dispatch by
either the VESSEL OWNER or CHARTERER.

Insurance coverage may be activated for VESSELS that choose to travel to a remote site the day prior to
an exercise or drill with prior approval by the CHARTERER. The VESSEL will only be considered on-
HIRE for the purpose of insurance and will no! receive any compensation.

In the event of any happening that may result in a claim against the coverage afforded in Paragraph A,
prompt nofice thereof shall be given to the party first aware of such claim in order to afford both parties an
immediate opportunity to investigate the facts and circumstances giving rise to the potential claim.

-




Case 2:10-cv-01316-CJB-JCW Document 8-1 Filed 05/06/10 Page 7 of 17

Contract No: HOU -

E. The parties understand and agree that the insurance coverage summarized in Paragraph A is more
particularly described in the insurance policies, the terms, conditions and exclusions of which shall
control..

Note: Copies of the insurance policies summarized in Paragraph A are available upon request.

F. VESSEL OWNER will defend, indemnify and hold CHARTERER and its respective agents and
employees harmiess from all claims, losses, actions, liabilities, and expenses for, or related to, any loss of
or damage to any property or any injury to or death of any person in connection with or relating in any
way to VESSEL OWNER'S performance under the CHARTER or the SERVICES provided to the extent
aftributable to any willful misconduct, gross negligence or negligence by VESSEL OWNER or its crew in
the operation of the VESSEL during this CHARTER of the VESSEL.,. G. VESSEL OWNER warrants that
during the term of this CHARTER that as to the insurance described In Paragraph A of this Clause 13, it
shall:

1. Pay all premiums to keep such insurance policies in full force and effect on the terms and conditions
more particutarly described in such policies.

2. Wil not modify, amend or otherwise agree to any reduction in coverage afforded under the policies.

. If VESSEL OWNER has a claim against CHARTERER or has Notice of any claim(s) for which
CHARTERER is or could be accountable;

1. VESSEL OWNER will provide full written Notice to CHARTERER within thirty (30) days of the date
VESSEL OWNER learns of the claim.

2. VESSEL OWNER will exercise good faith and prudent management of all claims, including third party
claims, and will not defend or settle third-party claims without CHARTERER'S knowledge and prior
writteh consent.

H. In the event VESSEL OWNER's cost for insurance as provided for hereunder is, by virtue of the
SERVICES being provided hereunder, in excess of that normally paid by VESSEL OWNER for its standard
coverage, then CHARTERER agrees to pay the cost over and above that normally incurred by VESSEL
OWNER for its standard coverage. VESSEL OWNER shall advise CHARTERER of such excess cost before
incurring same and shall decument the amount of such cost it is claiming for. Nothing herein shall prevent
CHARTERER from taking out insurance for any risks it may deem appropriate but nothing herein shall require
CHARTERER to do so.

ARTICLE 14, SALVAGE

Al derelicts and salvage shall be for VESSEL OWNER'S and CHARTERER'S equal benefit, after
deducting VESSEL OWNER'S and CHARTERER'S expenses and crew portion.

ARTICLE 15. CHARTER NOT A DEMISE

Nothing stated in this CHARTER is to be construed as demise of the VESSEL to CHARTERER. VESSEL
OWNER shall at all times remain responsible for the navigation of the VESSEL, acts of pilots, tug vessels,
crew, and all other similar matters as if trading for its own account.

ARTICLE 16. CHARTERER’S USE OF VESSEL

During the CHARTER TERM the VESSEL OWNER shall not make any other use of the VESSEL without
CHARTERER's prior authorization. In additton, the VESSEL OWNER shalt not allow on board the
VESSEL any non-crew member who weuld interfere with the VESSEL OWNER'S performance of
SERVICES under this CHARTER. If the VESSEL OWNER allows on board the VESSEL any persons
who are not crew members, or CHARTERER employees, or business invitees, the VESSEL OWNER
shall be solely responsible for any liability for any injury to or death to any such person attributable to that

- SIS S b b
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person's presence on board the VESSEL. in no event shall CHARTERER be liable for any expenses
resulting from the injury to or death of any such persen allowed on board without CHARTERER'S prior
authorization.

ARTICLE 17. VESSEL OWNER IS INDEPENDENT

A

VESSEL OWNER and its employees and any approved Subcontractors and their employees are
independent contractors and are not employees, partners, or joint ventures with CHARTERER. VESSEL
OWNER and Subconiractors and their respective employees wili not represent CHARTERER in
performance of SERVICES under this CHARTER, or engage in any conduct that would imply that
VESSEL OWNER and Subcontractors and their respective employees are other than independent
contractors,

VESSEL OWNER is responsible for the manner, means and methods of performing SERVICES under
this CHARTER.

VESSEL OWNER shall pay all federal and state taxes, contributions andfor assessments associated with
the performance of SERVICES, including, but not limited to, income faxes and self-employment taxes,
and shall be responsible for providing its own employee benefit plans.

VESSEL OWNER acknowledges and understands that as an independent contractor, VESSEL OWNER
and its employees and Subcontractors and their employees are not eligible for any employee benefits
under any plans maintained by CHARTERER, including, but not limited to, the CHARTERER Savings and
Investment Plan, Pension Plan, Sick Pay Plan, Long Term Disability Insurance Ptan, Voluntary Perscnal
Accident Insurance Plan, Severance Plan, Group Life Insurance Plan, Dental Pfan, Occupational Death
Plan, Business Travel Plan and Medica! Plan.

VESSEL OWNER will indemnify, defend and hold CHARTERER and its respeclive employees and
agents harmless from and against any and all claims, demands, actions, losses, expenses and/or
liabitities resuliing from of related to:

1. Any claim, demand, and/or determination that VESSEL OWNER, its employees and/or
Subcontractors and their employees are not independent contractors in connection with the
performance of SERVICES under this CHARTER, including, but not limited to, any claims or liabilities
for regular or overtime wages, salaries, taxes, contributions, and/or assessments; and/or

2. Any claim, demand, and/or determination that VESSEL OWNER, its employees and/or
Subcontractors and their employees are entitled to benefits in connection with the performances of
SERVICES under this CHARTER under any employee benefit plans maintained by CHARTERER;
and/or

3. Any claim, demand, and/or determinatton that VESSEL OWNER'S employees or Subcontractors'
employees are entitted to additional compensation or benefits as a result of VESSEL OWNER'S
employment policies and practices; andfor

4. Any claim, demand, and/or determination that VESSEL OWNER'S employees or Subcontractors'
employees are entitled to additional compensation or benefits, of whatever kind or character, or
damages, of whatever kind or character, based on whole or in part upon thearies that they are direct,
dual, loaned, borrowed, and/ar co- employees of CHARTERER, in addition o being employees of
VESSEL OWNER or Subcontractor.

Should VESSEL OWNER or Subcontractor assume the defense of CHARTERER pursuant to Paragraph
E, CHARTERER shall also be entitled to separate defense and representation of its interests through
counsel acceptable to CHARTERER.

Par e o~ -
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ARTICLE 18. NOTICES

All notices and communications from VESSEL OWNER to CHARTERER and from CHARTERER to
VESSEL OWNER shall be addressed as follows:

CHARTERER
BP America Production Company

501 Westlake Park Bivd

Houston, TX 77079
Altn: Tamara Garret; Contract Manager
Telephone:

CONTRACTORYJInsert Co. name in recitals below

[[Contracior Co Name]}
f[Contractor Address]]
f[City/StateZip])

Attn:

Telephone:

Facsimile:

Email:

ARTICLE 18, CHOICE OF LAW AND FORUM

The rights and cobligations of the Parties to this CHARTER including all matters of construction, validity
and perfarmance, shall in all respects be governed and enforced in accordance with the general maritime
laws of the United States. In the event, but only in the event, the maritime laws of the United States do
not apply, the laws of the State of Louisiana shall govern. Any litigation arising out of or relating to the
CHARTER may be brought in a court of competent jurisdiction in New Orleans, Louisiana or Houston,
Texas.

ARTICLE 20. AUDIT AND TERMINATION

At any time during the term of this CHARTER, CHARTERER shall have the right to audit logs, books,
payrolls, and records relating to any of the services performed hereunder. In addition to any other right of
termination herein, VESSEL OWNER may terminate this CHARTER or any company listed in Exhibit “A”
at any time for any reason whatsoever by giving the sald parly twenty-four (24) hours advance written
notice of such termination, and any company fisted in Exhibit “A” may terrinate its obligations upon (24)
hours advance written notice to CHARTERER.

ARTICLE 21. ASSIGNMENT/SUBCONTRACTING

A. VESSEL OWNER will not assign any of its rights or delegate any of its obligations under this CHARTER
without prior written approval from CHARTERER. CHARTERER'S approval of any assignment,
subcontract or delegation will not relisve VESSEL OWNER of any responsibility under this CHARTER.

B. VESSEL OWNER shall not assign any rights or delegale any obligations hereunder without
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CHARTERER'S prior written approval, which shalt naot be unreasonably withheld. Any such unauthorized
assignment shall be void. CHARTERER may assign this CHARTER to third parties specifically including
any of its respective affiliates or a response action contractor..

ARTICLE 22. PUBLICITY RELEASES AND MARKETING

VESSEL OWNER and employees will not make news releases, marketing presentation, or any other
public statements this CHARTER, CHARTERER, or the SERVICES performed under this CHARTER
without CHARTERER'S prior written approval. VESSEL OWNER agrees that such approval is at the sole
discretion of CHARTERER.

ARTICLE 23. WAIVER

If CHARTERER fails to enforce any right or remedy available under this CHARTER, that failure will not be
construed as a waiver of any right or remedy. A waiver of any claim, demand, right or remedy based on
the breach of any provision of this GHARTER will not be construed as a waiver of any other claim,
demand, right or remedy based an a subsaquent hreach of the same or any other provision.

ARTICLE 24. SEVERABILITY

If any part, term or provision of this CHARTER is determined by a court of competent jurisdiction to be
unlawful or unenforceable, the validity and enforceability of the remaining parts, terms and provisions will
not be affected.

ARTICLE 25. ENTIRE AGREEMENT: SUCCESSORS

A. This CHARTER includes any and all Exhibits referenced in this CHARTER and constitutes the entire
agreement between the Parties with respect o this CHARTER. This CHARTER cancels and supersedes
all prior negotiations, representations or agreements, both written and oral, including any proposals
submitted by VESSEL OWNER. The Parties have not been induced by any representation, statements or
agreements other than those expressed in this CHARTER. No changes, alterations, or modifications to
this CHARTER will be effactive unless made in writing and signed by both Parties.

B. This CHARTER will benefit and bind the successors, represeniatives and assignees of both Parties.

ARTICLE 26. PRIORITY OF TERMS

In the event of any confilct or inconsistency between the various parts of this CHARTER, the Articles will
take precedence over all other parts of this CHARTER, including any Exhibits, Attachments and
Addenda, unless specifically stated otharwise,

- - A
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THE PARTIES HAVE EXECUTED THIS CHARTER, in duplicate originals, by their respective authorized

representatives, as of the date first written above.

OWNER: CHARTERER : BP America Production Company
By: By:

(Signature) (Date) (Signature) {Date)

{Print or Type Name) (Print or Type Name)

(Print or Type Title) (Print or Type Title)

- - . L N Y




Case 2:10-cv-01316-CJB-JCW Document 8-1 Filed 05/06/10 Page 12 of 17

EXHIBIT A
COMPENSATION PROVISIONS/PUBLISHED RATE SCHEDULE

PARAGRAPH 1 - COMPENSATION

As full and complete campensation to VESSEL OWNER for SERVICES satisfactorily performed and for
assuming obligations hereunder, CHARTERER, for and on behalf of OWNERS, will pay VESSEL
OWNER on the basis of the fixed rates (FIXED RATES), set forth below in PARAGRAPH 2 - FIXED
RATES, and will reimburse VESSEL OWNER for the costs of specific items set forth below in
PARAGRAPH 3 - REIMBURSABLE COSTS. CHARTERER shall be entitied at any time during the term
of this CHARTER to revise EXHIBIT A - COMPENSATION PROVISIONS/PUBLISHED RATE
SCHEDULE, by submitting or making available for viewing to VESSEL OWNER, a new EXHIBIT A -
COMPENSATION PROVISIONS/PUBLISHED RATE SCHEDULE.

PARAGRAPH 2 - FIXED RATES

VESSEL OWNER's FIXED RATES (hereinafter FIXED RATES) are agreed to be VESSEL OWNER's
sole, complete, and exclusive compensation for performing and completing SERVICES under CHARTER,
except as noted in PARAGRAPH 3 - REIMBURSABLE COSTS below, including, without limitation, all
management, labor, supervision, salaries, wages, taxes of all kinds, insurance premiums, contributions,
equipment, equipment maintenance, materials {not provided by CHARTERER), support facilities,
transportation (if not provided by CHARTERER), tools, overhead and profit. FIXED RATES are not
subject to renegotiation or retroactive adjustments based on actual experience and are not subject to
escalation.

EIXED RATES FOR SERVICES:

SERVICES FIXED RATES

A. Vessel Services:

1. Actual Spilt Response:
As defined in ARTICLE 10 - HIRE, Paragraph B1

Vessels > 45’ $2000/24 hour day

Vessels >30' - 45' $1500/24 hour day

Vessels less than 30’ $1200/24 hour day
Plus:

Specialized equipment required by BP reimbursable at cost +10%
PPEs will be provided by CHARTERER

B. Crew Services:
1. Classroom Training, Table Top Activities, or Meetings:
As defined in ARTICLE 10 — HIRE, Paragraph B5 $200.00/8 hour day/
crewmember

2. Meals for provided by Vessel Owner

PARAGRAPH 3 - REIMBURSABLE COSTS
A. CHARTERER shall provide or otherwise compensate VESSEL OWNER at the current commercially
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available rate per HP/100 x 3 x Hrs. dispatched x current fuel rate for diesel, gas and auxiliary fuels (as
specified in EXHIBIT B - CHARTER VESSEL INFORMATION) or fraction thereof while VESSEL is on
HIRE for the cost of all the fuel, hydraulic oil and lube oil. CHARTERER's CONTRACT
REPRESENTATIVE may make adjustments to formula as warranted,

NOTE: Current rate of all commercially available fuef as of the dispatch off-HIRE date in the VESSEL's
home port.

. In addition to payment of FIXED RATES as set forth above, VESSEL OWNER shall be reimbursed for the
following actual costs incurred and paid by VESSEL OWNER. Said costs in 1 and 2 below shall be those
net costs incurred and paid by VESSEL OWNER and shall be invoiced to CHARTERER at net cost.

1. When approved in advance by CHARTERER's CONTRACT REPRESENTATIVE reasonable and
actual airline travel while on travel away from VESSEL OWNER's home port shall be tourist’feconomy
class uniess otherwise approved in writing in advance by CHARTERER's CONTRACT
REPRESENTATIVE.

2. When approved in advance by CHARTERER's CONTRACT REPRESENTATIVE, vehicle rental while
on travel status away from VESSEL OWNER's homie part shall be mid-size or smaller unless
approved in writing in advance by CHARTERER's CONTRACT REPRESENTATIVE.
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D. Vessel Engine Information
Make:

Model:

Total HP:

Number of Engines:

Drive Type:

Fuel Capacity:

Burn Rate (GPH):

Fuel Type:

Aux. Engine? (Yes/No)

Aux. HP:

Aux. Fuel Type:

E. Skiff Information
Type:
Length:

HP:

Fuel Type:

F. Comments
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EXHIBIT B
VESSEL INFORMATION

. General Information

Vessel Name:

FVA Part:

Call Sign:

USCG Decal No.:

Expiration Date:

Vessel Type:

Vessel Length:

Bei'th Capacity:

Manning Requirement.

. VESSEL OWNER Contact information

Company Name:

Contact Name:

Emazil Address:

Mailing Address:

Physical Address:

Home Phone:

Cell Phone:

Facsimile Phone:

. Vessel Survey/insurance information
Date of Survey:

Insured? (Yes/No)
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EXHIBIT C
AGREEMENT REGARDING PROPRIETARY AND CONFIDENTIAL INFORMATION

WHEREAS, BP America Production Company (hereinafter referred to as CHARTERER) and

({hereinafter referred to as VESSEL OWNER) have entered into
CONTRACT {hereinafter referred to as CHARTER) effective as of
whereunder VESSEL OWNER, its subcontractors, and their respective employees will be performing
certain services with respect to the tending or deploying boom and skimming equipment, skimming
operations, recovering oiled debris, collecting garbage, assistance with wildlife operations and towing
equipment operation in connection with the Deepwater Horizon incident (hereinafter referred to as OIL
SPILL. RESPCNSE AND CONTAINMENT) and VESSEL OWNER, its subcontractars, and their respective
amployeas are being paid by OWNERS, elther directly or indirectly, for their services thereunder; and

WHEREAS, it Is the desire of CHARTERER and OWNERS to secure the benefit of, protect and maintain
as confidential all technolegy and information developed or disclosed in connection with OIL SPILL
RESPONSE AND CONTAINMENT;

NOW THEREFORE, the undersigned hereby agree that:

1. This Agreement shall be govemed by and construed in accordance with the laws of the State of
Louisiana. Any litigation arising out of or relating to the CHARTER may be brought in a court of
competent jurisdiction in New Orleans, Louisiana or Houston, Texas.

2. The obligations of the undersigned and the rights of CHARTERER and OWNERS under this
Agreement are continuing obligations and rights, and the termination or expiration of CHARTER shali
not terminate such obligations and rights.

3. it wilt not perform services for others during the life of CHARTER which might confiict with the work to
he performed in connaction with the aforesaid SERVICES; otherwise, consistent with the terms
hereof, the undersigned is free to parform senvices for others,

4. All Data, patent applications and patents arising out of performance of SERVICES under CHARTER
or relating to OIL SPILL RESPONSE AND CONTAINMENT are the property of OWNERS and the
undersigned wili take all necessary steps to secure OWNERS' rights and title thereto.

5. 1t will keep confidential and not disclose to others, except CHARTERER, without the prior written
consent of CHARTERER, all Data developed, discovered, found or learned by it or disclosed to it in
the course of performance of SERVICES under CHARTER. "Data" means all plans, designs, maps,
drawings, sketches, field notes, photographs, specifications, reports, infoermation, improvements, .
inventions, discoveries, technology, know-how, elc., whether conceived, made, developed or
disclosed by CHARTERER, OWNERS, their contraciors, subcontractors or consultants or their
raspective officers, employees, agents, or representatives, or by the undersigned. The obligations of
the undersigned under this paragraph shall not, however, extend to information which is or becomes
part of the pubiic domain by publication or otherwise through no fault of the undersigned and shall not
extend to information which is in its possession at the time it begins rendering the aforesaid services
and which it can show was not obtained, directly or indirectly, from CHARTERER, OWNERS, or
QOWNERS' affiliates or to information thereafter received by it from a third party who did not acquire it,
directly or indirectly, frorn CHARTERER, OWNERS, ar OWNERS' affiliates.

6. It will promptly disclose in writing to CHARTERER all inventions, discoveries, or improvements which
are conceived or made by it, solely or jointly, which arise out of or retate to the perfarmance of
SERVICES under the CHARTER or to the Data defined above. It further agrees to assign and, on
request by CHARTERER or OWNERS, will assign to CHARTERER's or OWNERS' designee(s) ali
such inventions, discoveries, and improvements, and all applications for patent and patents which
may result therefrom, and cooperate with CHARTERER or OWNERS and their designee{s) In the
preparation and execution of all papers reguired to secure Letters Patent thereon.
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7. It will not use Data for any purpose other than as required by CHARTERER for the purpose of
performing SERVICES under CHARTER without the prior written permission of CHARTERER.

The undersigned has signed this Agreement as of the date writtan befow.

Company/Contractor name

By:.
(Signature}) _ {Date)

{Print or Type Name)

{Print or Type Title)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GEORGE BARISICH, individually and on behalf of
THE UNITED COMMERCIAL FISHERMAN’S :
ASSOCIATION, INC. Civil Action No. 2:10-cv-01316

V.
Section N Mag. 2

BP, P.L.C., BP EXPLORATION & PRODUCTION
INC., and BP AMERICA PRODUCTION COMPANY

VERIFICATION OF SUPPLEMENTAL COMPLAINT SEEKING
PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF

Plaintiff, George Barisich, individually and on behalf of the United Commercial
Fisherman’s Association, Inc. as President thereof (hereinafter, “Plaintiff”), being sworn,
deposes and says:

I.

Plaintiff is of legal age and is competent to testify to the facts set forth in this declaration.
2.

Plaintiff has read the foregoing supplemental complaint and knows the contents thereof.
3. |

The facts contained within the foregoing supplemental complaint are within the personal
knowledge of Plaintiff, and Plaintiff hereby states under penalty of perjury that the allegations of
facts contained therein are true and correct to the best of his personal knowledge, information,
andrbelief.

I
Executed in New Orleans, Louisiana, on this ? day of May, 2010.

Aense Banicck

GEORGE BARISICH
Individually and on behalf of the Umz‘ed Commercial
Fisherman’s Association, Inc. and as President thereof
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